IN THE COURT OF APPEALS OF ERI E COUNTY

Vi rginia Hastings Court of Appeals No. E-00-016
Appel | ee Trial Court No. P-868

V.

Edwar d Hasti ngs DECI SI ON AND JUDGVENT ENTRY
Appel | ant Deci ded: Decenber 22, 2000

* * * * *

Melvin A Saferstein, for appellant.

* * * % *

KNEPPER, J. This is an appeal fromthe February 28,
2000, judgnent of the Erie County Court of Conmon Pl eas,
Donestic Rel ations Division and Juvenile D visions, which
sust ai ned the report and recommendations filed by the referee
on February 2, 1995.' For the reasons that foll ow we reverse
t he decision of the trial court.

Appel | ant, Edward Hastings, raises the follow ng as

hi s assignnments of error:



"First Assignnment of Error

"I THE TRIAL COURT ABUSED | TS DEC S| ON
REFUSI NG TO DEDUCT ORDI NARY AND NECESSARY
CASH AND BUSI NESS EXPENDI TURES FROM
APPELLANT' S SEIL F- GENERATED GRGOSS | NCOVE
WHEN CALCULATI NG THE APPELLANT' S | NCOVE FOR
CH LD SUPPORT PURPOSES

"Second Assignment of Error

“I'l.  THE TRIAL COURT ABUSED I TS

DI SCRETI ON, COWM TTED PREJUDI Cl AL ERROR AND
VIOATED RULE 40 OF THE SUPREME COURT RULES
OF SUPERI NTENDENCE AND SECTI ON 2701 OF THE
OH O REVI SED CODE FOR MAKI NG THE APPELLANT
WAIT FIVE YEARS FOR A DECI SI ON ON A TI MELY-
FILED OBJECTION [TO A REPORT OF THE
REFEREE"

Appel l ee, Virginia Hastings, filed no response to appellant's
brief.

The rel evant facts are as follows. On Decenber 27
1993, appellee filed a "Motion for Liquidation of Arrears and
Motion for Increase,” asserting that appellant was in arrears
as he had failed to pay child support for their daughter in
t he anpbunt of $35 per week, as ordered by the trial court on
Septenber 8, 1986, and sought to increase appellant's child
support obligation. The nmatter cane for hearing on Cctober 4,
1994.

Appel l ant was present pro se at the hearing on
appel l ee's notion and appel |l ee was represented by counsel.

Judy Schoewe, Erie County CSCA, testified that appellant was



in arrears in excess of $3,000. Appellant testified that he
was a sel f-enpl oyed painter and sole proprietor of his

busi ness, Ohio

Diversified Contractors. Appellant also testified that he
lived with his nother and paid her for roomand board out of
t he busi ness checki ng account.

Upon review ng his 1993 tax return, appellant
testified that his gross receipts were $199, 000; cost of goods
total ed $77,295; truck expenses, which included gas, repairs,
and travel tine, totaled $6,204; insurance, which included
wor knen' s conpensation, liability insurance, insurance on the
war ehouse, and autonobile insurance, totaled $15, 952;
unspecified "l egal and profession services" total ed $6, 703;
of fice expenses, including rent, utilities and office
equi pnent, total ed $6,464; and office rent on the warehouse
total ed $25,800. After receiving his deductions, appellant's
adj usted gross incone ("AG") in 1993 was $6, 732.2 Appel | ant
had as many as twel ve enployees in 1993, but had only hinself
and two ot her enployees at the tinme of the hearing because he
earned | ess the nore enpl oyees he enpl oyed. As such, he
antici pated earning approxi mately $20,000 in 1994.

Appel l ant further testified that he did not give

hi msel f a paycheck out of the business account, but instead



drew his nonthly incone through the expense checks he wote to
hi msel f. Appellant, however, testified that the "expense"
checks he wote to hinself went back into the business for
"gasol ine and whatever." Sonetines, according to appellant,
he al so woul d have to pay cash for work gloves. Appell ant
additionally testified that there were no credit cards used

for expenses or gasoline.

When exam ned by the referee, appellant testified
that his enpl oyees earned $15 per hour, totaling approxi mately
$20, 000 each year, whereas he earned only about $6, 900 yearly
as the owner of the business and a journeyman painter. He
also testified that a journeyman painter earned $17 per hour,
uni on wages. Appellant further testified that, if he was
enpl oyed by soneone el se, he would earn $20,000 to $30, 000 per
year. Appellant testified that he worked forty or nore hours
per week all year |ong.

On February 2, 1995, the referee filed a report and
recomendati ons concerning appellee's notion. The referee
found t hat appellant had gross recei pts of $199, 000, | abor
costs totaling $53,354, and materials and supplies costs
totaling $68,258, which |eft appellant with a gross profit
totaling $77,295.°% Additionally, the referee found that

appellant listed the foll owi ng as busi ness expenses:



"$ 6,204.00 Car and truck
1,053. 00 Depreciation deduction
15, 952. 00 I nsurance
6, 703. 00 Legal Services
6,464.00 Ofice Expenses
25,800.00 O her Property
4,203.00 Travel
1,498.00 Entertainment and neal s
2,174.00 Utilities
Totaling $ 70, 051. 00"
Wth respect to these |listed expenses, the referee found: (1)
appel l ant did not know what services were provided under the

| egal services expense; (2) the $6,464 listed as "Ofice

Expenses” was actually for rent of an office, and other office
rel ated expenses at 640 Canp Street, Sandusky, Chio; (3) the
$25,800 "Ot her Property Expense" was for a $1, 700 per nonth

| ease to store itens at 640 Canp Street; (4) appellant had two
full-time enployees that were paid $15 per hour, that a

j ourneyman makes $17 per hour, that appellant was a journeyman
pai nter, and that appellant paid over $53,000 in salaries for
1993; (5) appellant did not pay hinself a weekly wage, but
recei ved his pay by "expense" and "l abor" checks; (6)
appel | ant paid $400 per nonth to his nother for room and
board; (7) "[t]he expense and | abor checks, room and board
checks, and child support checks paid for other children total
$34,232.39." Accordingly, the referee concl uded the

fol | ow ng:



"[ Appel  ant's] gross incone is sonmewhere in
t he $30, 000. 000 per year range. |If we use
his 1993 tax return and add his adjusted
gross inconme of $6,732.00 to the
depreci ati on expense of $1, 053.00, fees of
$6, 464. 00 and the ot her questionabl e
property expense of $25,800.00, the

Def endant's incone totals $40, 049. 00.

"I'f we use an incone inputed fromwhat he
pays his enpl oyees, his 1993 incone is
$31,200.00. If we use the higher
journeyman's rate of $17.00 per hour his

i mputed i nconme is $35, 360. 00.

"According to the Defendant's checki ng
account, he received $34,232.39 in funds
from hi s business accounts.

"The checking account records seemto be an
accurate reflection of the income Defendant
received in 1994 [sic],* $34, 232.39 should

be used to cal cul ate his support
obl i gation.™

As such, the referee recommended that appellee's notion be
granted and that appellant's child support should be $507. 46
per nmonth, plus $50 to be paid toward his arrears.

On February 14, 1995, with counsel, appellant filed
objections to the referee's report and reconmendati on.
Specifically, appellant objected to the trial court using
appel l ant's checking account, instead of acceptable accounting
practices and principles, to determ ne appellant's incone for
pur poses of calculating child support. On March 14, 1995,
appellant filed supplenental objections to the referee's

report. Appellant argued that it was error for the referee to



rely on anounts deposited to his checking account because
appel  ant established that the funds in his checking account
were used for justifiable business expenses during the year.
Appel l ant additionally argued that the referee failed to apply
R C. 3113.215(A)(3), regarding the cal culation of the anount
of a child support obligation. Further appellant argued that
"[t]here was no basis in fact or law for the Referee to inpune
[sic] as incone to [appellant] expenses paid to [hin] in 1993
totaling [sic] approximtely $24,450.00 as [appel |l ant' s]
income for child support purposes.” Appellee responded that
the referee's cal cul ati ons were reasonabl e, based on the
evi dence, and that the referee's report should be adopt ed.
Appel l ant's objections were eventually ruled on by
the trial court on February 28, 2000. The trial court

sust ai ned t he

referee's report and reconmendation and held that "the

busi ness expenses [appellant] clainmed for tax purposes were
properly included in the conmputation of [appellant's] incone
for the purposes of determning child support.” The trial
court then sinply restated the referee's findings of fact and
conclusions of law verbatim It is fromthis judgnment that
appel | ant appeal s.

In his first assignnent of error, appellant argues



that the trial court abused its discretion by refusing to
deduct ordinary and necessary cash and busi ness expenditures
fromappellant's self-generated gross i ncome when cal cul ating
his inconme for child support purposes.

For purposes of cal cul ating the anount of child
support obligation, R C 3113.215(A)(1) states that "incone"
means either (a) the gross incone of the parent who is
enployed to full capacity or (b) the sumof the gross incone
of a parent who is unenpl oyed or underenpl oyed, and any
potential incone of the parent. Pursuant to R C
3113. 215(A) (3), "Self-generated incone" is defined as foll ows:

"gross receipts received by a parent from
sel f-enpl oynent, proprietorship of a

busi ness, *** m nus ordinary and necessary
expenses incurred by the parent in
generating the gross receipts.

" Sel f-generated i ncone' includes expense
rei mbursenments or in-kind paynents received
by a parent from self-enploynent, the
operation of a business, or rents,

i ncluding, but not limted to, conpany
cars, free housing, reinbursed neals, and
ot her benefits, if the reinbursenents are
significant and reduce personal |iving
expenses. "

R C. 3113.215(A)(4)(a) defines "Ordinary and necessary
expenses incurred in generating gross receipts" as follows:

"actual cash itens expended by the parent
or the parent's business and incl udes
depreci ati on expenses of repl acenent

busi ness equi pnent as shown on t he books of
a business entity."



"Ordinary and necessary expenses incurred in generating gross

recei pts,"” however, "does not include depreciation expenses
and ot her noncash itens that are all owed as deductions on any
federal tax return of the parent or the parent's business."

R C. 3113.215(A)(4)(b).

If the trial court finds a parent is underenpl oyed,
the court nust consider "potential incone;" that is, incone
that the parent woul d have earned if he or she had been "fully
enpl oyed.” R C. 3113.215(A)(5)(a). That amount is to be
determ ned by (1) the parent's enploynent potential and
pr obabl e earni ngs based on the parent's recent work history,
(2) job qualifications, and (3) the prevailing job
opportunities and salary levels in the community in which the

parent resides. Rock v. Cabral (1993), 67 Chio St.3d 108,

syl | abus.
In this case, in conputing appellant’'s incone, the
trial court sinply held that appellant's income equal ed the

anount of noney he withdrew from his business checking

account, i.e., $34,232.39. This anount was determ ned by
addi ng together the checks nade out to appellant, personally,
for "labor" and "expenses," as well as, checks witten to

appel  ant' s not her,

with whom he lived, for "room and board," and checks witten



for child support that went toward arrearages on anot her
child' s account.

Upon a thorough review of the record, it is clear
that the trial court failed to consider or deduct the ordinary
and necessary expenses incurred by appellant in generating his
gross receipts. See R C 3113.215(A)(3). For exanple,
appel l ant testified that the "expense" funds received by him
were used to pay for gasoline and business related matters,
yet no deduction was made for these expenses by the trial
court. Additionally, we note that the trial court discussed
what i ncone anount could be used to inpute appellant's incone,
but the trial court did not find that appellant was
under enpl oyed, or that income should be inmputed, and did not
use these other inconme amounts in its calculation. |nstead,
the trial court relied solely upon the funds w t hdrawn by
appel l ant from the busi ness account in conputing his incone,
but failed to deduct any ordi nary and necessary busi ness
expenses that were paid out of these funds.

Accordingly, we find that the trial court abused its
di scretion by failing to conply with R C. 3113.215 in
conputing appellant's incone. Appellant's first assignnent of
error is therefore found well -taken.

In his second assignnent of error, appellant argues

that the trial court abused its discretion, commtted

10.



prejudicial error, and violated C. P.Sup.R 40, and R C.

2701. 02, by nmaking

appellant wait five years for a decision on his objections to
the referee's report. Appellant asserts that we should
overturn the decision of the trial court on these bases. W
di sagr ee.

C.P.Sup. R 40(A) states, "All notions shall be ruled
upon within one hundred twenty days fromthe date the notion
was filed, except as otherwi se noted on the report forns."®
R C. 2701.02 states that a notion "shall be determ ned and
adj udicated within thirty days after such subm ssion.” It is
well -settled that the tine limt in RC 2701.02 for acting on
nmotion is directory only and, although binding upon the
consci ence of the judge, is not jurisdictional, and failure to
render an adjudication within the tinme specified does not oust

the court of jurisdiction. Kyes v. Pennsylvania RR Co.

(1952), 158 Chio St. 362, paragraph seven of the syll abus.
Additionally, C P.Sup.R 40(A), formerly C P.Sup.R 6(A),
creates no rights in individual defendants and does not confer
aright inalitigant to have a notion ruled upon wthin one-

hundred-twenty days. Rodgers v. Cuyahoga Cy. Court of Comon

Pl eas (1992), 83 Onhio App.3d 684, 686. The cases cited by

appellant are not contrary to these well-established

11.



pri nci pl es.

Moreover, in this case, unlike Cellars v. MKinnon

(Sept. 1, 1989), Trunbull App. No. 4046, unreported, appell ant
suffered no prejudice by the trial court's delay. The

evi dence was properly preserved for review by this court and a
full transcript of the hearing was prepared and included in

t he record.

Accordingly, we find appellant's second assi gnnent
of error not well-taken.

On consi deration whereof, the court finds
substantial justice has not been done the party conplaining
and the judgnent of the Erie County Court of Conmon Pl eas,
Donestic Relations Division and Juvenile Divisions, is
reversed. This matter is remanded to the trial court for
further proceedings in accordance with this decision. Costs

of this appeal to be paid by appellee, Virginia Hastings.

JUDGVENT REVERSED

A certified copy of this entry shall constitute the
mandat e pursuant to App.R 27. See, also, 6th Dist.Loc.App.R
4, amended 1/1/98.

Melvin L. Resnick, J.

JUDGE
Janes R. Sherck, J.

12.



Ri chard W Knepper, P.J. JUDGE
CONCUR.

JUDGE

lThe trial court stated that the delay in ruling on
appel lant's objections to the referee's report and
recommendati ons was due to an adm nistrative error by the
court and that no prejudice resulted to appellant.

2Appellant's AG for 1992 totaled $6,931 and $20, 244 in
1991.

3aur conput ation of the referee's nunbers woul d | eave
appellant with a gross profit of $77,388, not $77, 295.

4This incone is actually from 1993, not 1994.

5C.P.Sup.R. 40(A) is identical to former C P.Sup.R 6.
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